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WARRANTY IN THE SALE OF PERSONAL CHATTEILS. 





CHAP. II. 
OF WARRANTY OF QUALITY. 


1: A warranty of a merchantable quality is naturally included in a warranty of title. 

2. Uncertain state of jurisprudence on this subject. The maxim caveat emptor originally 
applied to the title. : 

3. The rule of the Roman law. 

4. Distinction as to warranty between a present sale, and an executory contract for a future 


sale. 
5. The old doctrine of the common law. 
6. How far departed from by late decisions in England. « 
1. ‘In the saleof manufactured articles, 2. By the usage of trade. 3. When anarticle 
is bought for a specific _— 
%. The logical conclusion from these decisions. The present tendency of English jurispru- 
dence. 
8. Inclination of the Courts of this country to adhere to the rule caveat emptor as to the 
quality. 
9. But the decisions are conflicting at law, and the rule is repudiated by equity. 
10. Policy of the rule questioned as one of commercial convenience and expediency. 
11. The rule is held to prevail, though the vendor knows of latent defects, of he uses no arti- 
fice to conceal them. Blackstone,—Kent,—Story. 
12. Representation operates as a warranty. 
13. Rule of the Roman law as to the disclosure of latent defects. 
14. General rule of the common law as to mutual disclosures repudiated in the contract of 
sale. 
15. Exceptional cases in which it has been applied to sales. 
16. Selling with all faults, Whether this will exempt the vendor from liability for known 
faults. 
17. Sale by sample. 
18. Remedy for breach of a warranty. 


1. It is said by the American editors of Smith’s Leading Cases, in 
their note to the celebrated case of the Bezoar Stones, Chandelor v. 
Lopus, that in the sale of personal property, a warranty of title is 
always implied, but a warranty of quality never. The opinion is vin- 
dicated by an ingenious and elaberate criticism of all the numerous 
American decisions on this point. The first branch of the proposition 
ought not to admit of doubt, but if I have rightly read the law, until 
a‘period quite recent, the purchaser had, by the common law, no 
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remedy on a failure of the title unless there was an express warranty, 
or the vendor was guilty of a fraudulent concealment of his want of 
title. The latter branch was formerly true, but in the present state of 
jurisprudence must be received, perhaps, with considerable qualification. 

t would seem on principle that ordinarily the ese, quality ought 
to follow that of title. Tt is considered by Pothier ( Vente Vo. 203) as 
incident to the warranty of title, and on the principles of natural 
justice it is so, for when the vendor sells and guaranties the title, he 
engages that the purchaser shall have the valuable use of the thing, 
which he would not have if it were affected with a vice or fault whic 
rendered it worthless or nearly so. He undertakes that the thing is 
what it is sold for. 

2. There is no part of the law relating to the sale of personal 

roperty upon which, in the present state of jurisprudence, it is more 
A ifteult to say what the rule is. There is scarcely any doctrine for 
which an authority may not be found, either — the actual decisions 
of the Courts or in the deliberate and well considered dicta of emi- 
nent judges. An implied warranty of title in this country seems to 
have been admitted without much discussion; but as to the quality, 
we find it often said that the act of selling warrants nothing more 
than that the thing is in species what it is sold for; that is, that 
it is a horse and not an ox, or, that it is wheat and not barley. As for 
the quality, caveat emptor ; it is for the buyer to look to that. On the 
other hand there are many authorities in which this, as a universal 
proposition, is denied or questioned or limited by exceptions. 

ln this unsettled state of jurisprudence it may be worth while 

to observe that, in the formation of the original elements of the com- 
mon law, the old drocard, caveat emptor, was applied to the matter of 
title and not of quality, and had its foundation, as we have seen, in 
the manners and legislation of the earliest ages of the law. The 
Courts finding it laid as among the maxims of the law that there was 
no implied warranty of title, by an easy and natural analogy, transferred 
the alle to the matter of quality. The maxim in its primitive and 
original application by the a of manners, morals and habits of 
business, and of the general condition of society, has ceased to have 
authority but in its secondary application. 


In longum aevum 
manserunt, hodicque manent vestigia ruris, 


The deep traces made in the early jurisprudence of the common 
law by the turbulent manners of those primitive ages remain, and 
the rule caveat emptor, restrained and somewhat softened in its harsher 
features, continues to the present time and holds its place among the 
traditions of the law. 

8. By the Roman law, and the law of those countries which have 
followed the imperial law, when an article is sold for a full price, there 
is an implied engagement on the part of the vendor that the article 
has those qualities which render it fit for the purposes for which it 
is purchased ; if it isto be —— to any particular use, that it is free 
from any latent defect, which would render it unfit for that use, or if 
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it is purchased as an article of commerce to be sold again, that it is 
of a merchantable quality, and equal to the average of such article 
(). There is, however, a reasonable exception to the rule when the 
article is present, and the purchaser has an opportunity to examine it. 
The vendor is not then bound for faults or defects that are obvious and 
such as would force themselves on the observation of a man of ordi- 
nary circumspection (’). 

4, The rule of the common law certainly was, perhaps.we ought 
to say is, the reverse. It should, however, be observed that the maxim 
caveat emptor properly applies to a present sale of a determinate 
thing, when the right of property is changed at the time by virtue of 
the contract. It manifestly has no application to an executory con- 
tract for the transfer of an undeterminate thing, to be delivered at a 
future time. In such a case there is no present transfer of property, 
and the right of dominion passes, not by the contract itself, but by its 
execution. Until the delivery and acceptance, the purchaser is not 
concluded from rejecting the thing if it is not of a merchantable 
— or of the average goodness of such articles (*). But after the 
thing has become certain by delivery ; it is not easily to be perceived 
how the case is distinguishable in principle from a present sale. It 
has, however, been decided that the vendor impliedly warrants that 
the thing is of a merchantable quality, and thatif it proves otherwise 
the purchaser, after the delivery and acceptation, may, within a reas- 
onable time, return it and recover back the price (*). This appears 
like an attempt to withdraw a particular class of cases from the harsh- 
ness of the common law, and substitute the more equitable rule of the 
Roman law. The old law, it seems, did not imply a warranty in such 
cases, and in Pennsylvania, where the rule caveat emptor has been 
sternly upheld, it has been decided that the rule equally applies to a 
contract for a future delivery of goods, and even fora manufactured 
article by the manufacturer himself, as to a present sale (. 

5. The old doctrine of the common law is thus stated by Popham, 
Justice in the reign of James I. “If I have an article which is 
defective, whether victuals or any thing else, and I, knowing it to be 
defective, sell it as sound and so represent and affirm it, an action on 
the case lies for deceit; but although it be defective, if that is 
unknown to me, although I represent and offer it to be sound, no 
action lies unless I warrant it to be sound” (°°). This was said in the 
celebrated case of the Bezoar stone. Ina more full report of the case 
it is stated that all the justices except one agreed that although the 
vendor aflirmed it to be a Bezoar stone and knew tt noi to be, it made 
no difference. The vendor would not be liable without a warranty (’). 





1) Bell’s Contract of Sale, p. 96. 
“ Dig., 21, 1-14, § 10; Dig., 21, 1-6, § 6; Dig. 18, 1, 43, § 1. 
8) Bacon’s Abridgment, Tender. B., pl. 2. 

4) Howard v. Story, 28 Wend., 350. 

5) Kirk v. Nice, 12 Watts, 36. In this case the contract was for a large rye J of 
bar iron paid for in advance. It proved to be unmerchantable but it was held that the 
purchaser was without remedy. 

O er, 75, a. note. 
7 lor vy. Lopus, 2 Croke, 2. 
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So that however unsound the article may be, and though it may be 
known to the vendor to be worthless, if he does not make a direct 
representation of its soundness, though the sale is for a full price, the 
purchaser will have no remedy, and according to the opinion of all 
the judges but one in the Exchequer Chamber, a false and fraudulent 
representation will not make the vendor liable without an express 
warranty. Such was the former rule of the common law, and so it 
remained, ‘not materially impaired, until the commencement of the 
present century ('). In the case of Bree v. Holbach as late as the 
time of Lord Mansfield, there was a very stern application of the 
rule caveat emptor in a case free from fraud (*). A mortgage deed 
was sold which proved to bea forgery, but the vendor not knowing the 
fact, the buyer, it was held, was without remedy. 

6. But within a few years there has been a series of decisions by 
the English Courts which have trenched deeply on this old canon of 
the common law. In a variety of cases, where no representations 
have been made of the quality, it has been held that there is an im- 
plied engagement on the part of the vendor that the article sold is of 
a merchantable quality and free from any latent defects; or when 
purchased for a specific purpose, that itis fit for that purpose. Taken 
together they go far towards adopting the rule of the civil law and 
raising a warranty on the general rule, when it is not excluded by the 
express terms or special circumstances of the contract. 

n 1815 it was decided by the Court of Common Pleas that, in 
every contract for a manufactured article, there is an implied warranty 
that it is merchantable (*). In this case the contract was with the 
manufacturer, and in subsequent cases, where this decision is referred 
to, the distinction between a sale by a merchant and the manufactu- 
rer is sometimes insisted on and sometimes not. It is a leading case 
which has often been affirmed and never overruled in England, though 
its authority has been questioned in this country (*). 

In an earlier case an implied warranty was raised from the usage 
of trade (°). The case arose on an auction sale of Pimento. The 
custom proved was that in the sale of such articles, if they had suf- 
fered sea damage, to give notice to the purchaser in the catalogues, 
and if no notice was given, the goods were supposed to be sound. The 

oods had been slightly dovagel, and no mention was made of it in 
the catalogue or at the sale, but a sample fairly taken from the bulk 
was exhibited to the purchasers ; on the special facts it was held not to 
be asale by sample, and that the offering the goods without notice of 





(1) Parkinson vy. Lee, 2 East., 314. All the late cases say that any affirmation or rep- 
resentation of soundness made at the time of the sale, is equivalent to a warranty and 
this clearly contradicting Popham. But they add,if it was so intended, which is open- 
ing a wide door for cavil and litigation. In Stewart v. Williams, Doug., 20, Lord Mans- 
field said that selling an unsound article for a sound price may be the ground of an 
assumpsit, but it must be laid that the defendant knew the unsoundness. e conceal- 
ment is a fraud. 

(2) Doug., 655. 

Laing v. Fidgeon, 6 Taunt., 108. 
4 
5 





Hart v. Wright, 17 Wend., 269, per Cowen, Justice. 
Jones v. Bowden, 4 Taunt., 847. 
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sea damage in the catalogues involved a warranty of soundness. And 
Heath, Justice, said that he had held thesame doctrine under another 
custom in the sale of sheep. They were sold as stock sheep, and, by 
the custom trade, stock sheep were understood to besound. The case 
was carried before the Court of King’s Bench, but this ruling was not 
objected to. 

A third case, in which an implied warranty of quality has been held 
to arise, is where an article is bought for a specific purpose or use. In 
these cases it is held that the soon impliedly warrants the thing for 
the use for which it is purchased. A bowsprit was purchased for a 
vessel, which at the time appeared sound, but soon proved to be rotten. 
Lord Ellenborough said that the vendor impliedly warranted the thing 
sold to be fit for the purpose for which it was bought ('). Again ina 
sale of copper sheathing by a merchant, not a manufacturer, which, 
when put on the vessel appeared to be good, but on the first voyage 
proved defective and of little value, Lord Tenterden said that when 
an article is sold for a particular purpose the vendor must be under- 
stood to warrant it to be ant fit for that purpose (*). Though 
the other Judges differed from him, his opinion was fully confirmed 
by the subsequent case of Jones v. Bright, (*) which was elaborately 
argued and deliberately considered by the Court. This was also a 
case of copper sheathing, which proved not to be of good quality, 
though no fraud was inputed to the vendor. The Judges delivered 
their opinions seriatem and all concurred. It would seem that these 
decisions ought to be considered as establishing the law for this class 
of cases. The language of Chief Justice Best in this case is very em- 
phatic. I wish, he says, to putiton a broad principle. Ifa man sells 
an article he thereby warrants it to be merchantable,—that it is fit for 
some purpose; if he sells it for a particular purpose he thereby war- 
rants it to be fit for that purpose. Te the buyer asks for a carriage 
horse, or a horse to carry a female or a timid and infirm rider, he who 
knows the qualities of the animal he sells, undertakes, on every princi- 
ple of honesty, that it is fit for the purpose indicated. The selling, 
on demand for a horse of particular qualities, is an affirmation that 
the horse has those qualities. So if beer is sold to be consumed in 
Gibralter, it has been held that the sale is an affirmation that it is fit 
to be sent so far. The doctrine of this learned Judge, is not entirely 
identical with that of the civil law, but approaches so near to it that one 
might almost imagine that he was listening to a Roman magistrate 
pronouncing judgment from the Edict of the Atdiles. Qu¢ mancipia 
vendunt, certores faciant emptores quid morhi, vitiive cuique siut— 
ea omnia in venditione pronuncianto, ex his enim causis gudicium 
dabimus (4). 

7. These decisions appear to come not far short of importing into 
the common law of England the principles of the Roman law, that 
ordinarily the vendor is held to an implied warranty that the thing he 





2 Gray v. Cox, 4 Barn. & Cess., 108. 
3) 5 Bing., 533, 544; and see also Brown vy. Edington, 4 Mann. and Granger. 


: Blunt v. Osborn, 1 Starkie, 324; Fisher v. Saunda, 1 Camp., 190. 
4) Dig., 21, 1, 1. 
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sells is of a merchantable quality, and free from such defects as are 
not obvious but might easily escape the observation of a purchaser of 
ordinary vigilance. This would bring the law of England into har- 
mony with that of the other nations of Europe. The doctrine that 
the vendor warrants the article fit for the purpose for which it is 
bought, carried out to its just and logical results, will always involve 
a warranty of a merchantable quality. An article of merchandise is 
always bought for some purpose. If it is for the purchasers own per- 
sonal use, and he does not Sidon the specific purpose, then it is for 
the use to which such articles are ordinarily applied. If he buys it 
as an article of commerce to sell again, then that is the specific pur- 

e. In either case, following the principle of these decisions to their 
just and logical conclusion, there will always be an implied warranty 
that the article is merchantable and equal in quality to the average of 
articles of that description. Lord Ellenborough has expressed him- 
self in terms that fully justify this conclusion. In the sale of waste 
silk as an article of commerce, he held that it was an implied term in 
every such contract, without any particular warranty, that the pur- 
chaser should have a saleable article answering to the description of 
the contract; and a similar decision was made in another case of 
scarlet cuttings (). It is true that there are dicta in recent cases 
opposed to what appears to be the ligitimate conclusion from these 
decisions. But the tendency of judicial opinion in England at present 
seems to be to allow the old rule to sink silently into a quiet oblivion. 
Requiescat in pace. Though the murmurings of the old law are from 
time to time heard from the bench, there has been a silentand gradual 
movement of jurisprudence, since the commencement of the present 
— towards the principles of the Roman law in this particular. 

8. In this country a more marked disposition has been exhibited to 
adhere to ancient land marks. In no State has this question been 
discussed more frequently or with more learning and ability than in 
New-York. There has been a series of decisions beginning with the 
earliest reported cases strongly supporting the rule, and giving to it 
a range of application not justified, perhaps, by the reason of the rule 
nor by the old authorities. Some of them have extended it to cases 
where the article delivered is different in species from that contracted 
for, and these decisions have been substantially followed in Pennsyl- 
vania (7). The rule has been recently defended in a learned and 
vigorous opinion of Mr. Justice Cowen, which was affirmed in error, 
and his opinion strongly supported in the higher Court (*). It is 
earnestly vindicated, both on general principles and on a critical 
analysis of all the principal decisions of our Courts, by the American 





(1) Gardner v. Gray, 4 Camp., 144; Bridge v. Wain, 1 Stark., 504 

(2) In Seizs v. Woods, 2 Caines, 48, the contract was for Brazil wood, and the article 
delivered Peacham wood. In Holden v. Dakin, 4 John, 481, white lead was bargained 
for and a fraudulent mixture delivered, nearly or quite worthless. In Swett v. Colgate, 
20 John, 196, Barilla was agreed for and instead of that Kelp was delivered, in each 
case either nearly worthless or much less valuable than the article stipulated for by the 
contract, but closely resembling it in appearance. McFarland v. Newman, 9 Watts, 56 ; 
Jennings v. Guntz, 3 Rawle, 169; Kirk v. Nile, 2 Watts, 36. 

(8) Hart v. Wright, 17 Wend., 267, (in error) 18 Wend., 448. 
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editor of Smith’s Leading Cases, in an elaborate note on Chandelor 
v. In Louisiana the rule of the Roman law prevails as it 
formerly did in South Carolina and Connecticut (*). ith these ex- 
ceptions, the general current of decisions is decidedly but not invari- 
ably in favor of the rule caveat emptor ; and to this may be added, 
what with every Jawyer will carry more authority than a single decis- 
ion of a Court, it has received the deliberate approval of the Cory- 
pheeus of American law (’). 

9. If, however, we turn to the reports and examine with care the 
opinions of the Courts, we shall soon find that we are far from tread- 
ing on firm ground. On the contrary we shall find the most os 

> 








conflict and contradiction of doctrines and opinions. In 1813 Sewal 

Chief Justice, in delivering the opinion of the Court, says that the 
general doctrine, as accurately expressed by Popham in the case of 
the Bezour Stone, has been recognised in practice ever since (). 
Parker, who was then a member of the Court, three years after said, 
we think that the case of the Bezoar stone would not now be re- 
ceived as law in England, and certainly not in this country (‘). Jus- 
tice Cowen, who delivered the opinion in Hart v. Wright in 1887, 
appears to have materially modified his opinion in 1840. In a sale, 
he says, of an article for a particular purpose, there may be great 
doubt whether a present sale does not raise a warranty that the article 
is fit for the purpose. Suitableness, he adds, in more general terms, 
enters into every contract for a manufactured article, (°°) and it isa 
very striking ow of the uncertain foundation on which the doctrine 
rests in New-York, that her Courts have repeatedly rendered judg- 
ments on verdicts for the purchaser, on general representations, when 
there was no fraud nor warranty intended (°). Without going into 
a laborious examination of the numerous conflicting decisions and 
contradictory opinions found in the reports, it may safely be said that 
the doctrine involved in the maxim caveat emptor, in the sense of the 
old law, cannot be considered as firmly established at law. Precisely 
the reverse is well settled in i Where there is a mutual mis- 
take, without any pretense of fraud as to the intrinsic qualities of the 
thing, if it is material and may be supposed to be one of the induce- 
ments to the contract, the sale will be annulled and the price ordered 
to be repaid (’). From the varying decisions of the common law 
Courts, it is impossible to deduce any clear and definite principle. 
The severity of the old rule, which put the risk of the quality on the 
party who had the least opportunity of knowing it, is, to a consider- 
able extent, relaxed, but no general rule has been substituted in its 
place. The only general inference which can be drawn from the 





(1) 2 Kent Com., 480, 1. In Connecticut, in Dean. v. Mason, 4 Con. Rep., 432, it was 
decided that selling for a full price did not imply a warranty of merchantable quality. 

(2) 4 Kent Com., 478-481 and note. 

(3) Emerson v. Bridgam, 10 Mass. Rep., 400. 

(4) Bradford v. Manley, 13 Mass. Rep., 143. 

(5) Howard v. Hovey, 23 Wend., 350, 1. : 
(6) Roberts v. Morgan, 2 Cowen, 438; Duffee v. Mason, 8 Cowen, 25; Whitney v. Sutton, 
10 Wend, 413; Cooke v. Mosely, 18 Wend., 277. 

(7) Daniel vy. Mitchell, 1 Story Rep., 172; 1 Story Equity, § 140-141, 
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fluctuating jurisprudence of the Courts is, that the law is in a state of 
transition with a clear tendency in England, as we have seen, towards 
the principles of the Roman law, and a tendancy less strongly marked 
but quite perceptible, in this country, in the same direction. 

10. The principle which denies the purchaser all remedy for 
defects of the thing in quality, which renders it nearly or wholl 
worthless, in a sale in the ordinary course of business, where there is 
no fraud or express warrauty, or as it is modified by modern decisions, 
no representation made at the time of the sale intended as a warranty, 
is vindicated less as a principle as flowing from the nature of the 
contract, than as a rule of convenience and expediency. It is certainly 
desirable, so far as law is considered as a science, having its founda- 
tion in reason and justice, that the rights and obligations resulting 
from contracts should be logically deduced from the nature of the 
contract, and that these deductions should not be overruled but from 
strong considerations of commercial convenience. All such anoma- 
lies introduce confusion and uncertainty. To me the rule of caveat 
emptor appears to be equally objectionable whether regarded as a rule 
of principle or expediency. It has been before remarked that the 
warranty of quality is ag erly incidental to the warranty of title, 
and is therefore a strictly logical deduction from the nature of the con- 
tract. Ifthe defects are obvious, and the purchaser has an opportu- 
nity of examining the thing, he must impute his loss to his own neg- 
ligence, for the law very reasonably requires of every man an ordinary 
degree of circumspection, and will not extend its aid to those who do 
not use a reasonable degree of vigilance to protect themselves. But 
when the thing is affected by latent defects, which may well be sup- 
posed to escape the observation of a so of ordinary circum- 
spection, negligence cannot be imputed to him; and if they are such 
as to render it unfit for the use intended, or in a measure worthless, to 
hold the vendor to a warranty of the title only is a mockery of justice. 
As it is but reasonable to require the vendor tu know his own title, so 
it issurely more reasonable to exact of him a knowledge of the intrin- 
sic qualities of the thing than ofthe buyer, as he had had better oppor- 
tunities of learning them. It is true, in the present activity of com- 
merce and rapid circulation of personal property, that merchandise is 
often bought and sold without any examination of the goods, and 
frequently the seller has no more knowledge of the quality of them 
than the buyer. The question then arises, on which of two innocent 
persons the risk should rest and the loss fall? It seems to me that com- 
mercial convenience, as well as the nature of the contract, place it to 
the account of the vendor. Then it may be followed back through a 
succession of vendors to the author of the fraud, if there was one. 
But the last purchaser, by whom the fraud is discovered, can have 
recourse only to his own vendor, who may be, and often is, as inno- 
cent as himself. Take the case of Swett v. Colgate, which was a sale 
of spurious Barilla, fraudulenty prepared for the express purpose of 
cheating. The importer was ignorant of this and sold it fairly in the 
usual course of business under the rule acted upon by Lord Ellen- 
borough and:Lord Tenterden and emphatically laid down by Chief 
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Justice Best, the vendor would have been held to refund the price, 
and might have looked to his vendor to indemnify him. The loss of 
the price would then ultimately have rested on the fraudulent manu- 
facturer, with added damages as a just punishment of his dishonesty. 
But if the last vendor is allowed to retain the price he has no indem- 
nity to ask. And the last purchaser cannot aud ought not to be 
required to go back to the original artificer of the fraud, who may be 
unknown to him, and who is thus permitted to pocket the wages of 
iniquity and go free. The rule of the Roman law, which, on a fair 
sale for a fair market price, annexed a warranty of merchantable 
quality, would hardly fail to give increased confidence to trade, and 
operate as a salutary cheek on fraud. And this — prevails in 
analogous cases in our law. Ifa man in his business takes counterfeit 
money and innocently passes it as good, he is compelled to take it 
back and look to the person from whom he received it (*). This is 
supposed to have a salutary influence in checking the circulation of 
base money. And where is the difference, in principle, between 
passing counterfeit money, and circulating in trade fraudulent and 
spurious articles of merchandise ? 

11. In speaking, thus far, of an implied warranty against latent 
defects, we Som supposed the sale to be in the usual course of trade 
for a fair market price, and the defects to be unknown to the vendor. 
His knowledge that he is selling an unsound article, and cheating the 

urchaser, it would seem, might furnish ground for a distinction, and 
et in a warranty when it is not implied generally. And this was evi- 
dently the opinion of Lord Mansfield when he said that selling for a 
sound price, without a warranty, might be the ground of an assump- 
sit; but, he adds, it ought to be averred that the vendor knew the 
unsoundness (*), But so deeply has this doctrine, that there is no im- 
plied warranty of quality, struck its roots into the old common law, 
that our books of the highest authority teach us that unless the vendor, 
knowing the thing to have intrinsic defects, use some means to disguise or 
conceal them, or warrants its soundness, he is not responsible, however 
material the defects may be. The vendor, it is said, is under no obli- 
gation to disclose the latent defects though they are such as to render 
the thing nearly or quite useless. Story, the latest of our legal 
classics, says that the law is no longer open to controversy, though with 
manifest misgivings as to its moral features ; and Kent holds the same 
doctrine, but evidently with a strong internal struggle between the 
natural rectitude of his own mind and his habitual reverence for the 
ancient maxims of the law. Blackstone, with a like tenderness of 
conscience, endeavors to withdraw a single case, a sale of provisions, 
grom the old brocard caveat emptor, and tells us that in such a con- 





(1) Young v. Adams, 6 Mass. R., 188; Marble v. Hatfield, 5 John, 455, the only excep- 
tion is where a bank receives counterfeits of its own notes. Gloucester Bank v. Salem 
Bank, 17 Mass. R., 33; Bank of U. 8. v. Bank of Georgie, 10 Wheat., 333. ? 

(2) Stewart v. Wilkins, Doug., 20. The case of Bree v. Holbach shows that without 
this knowledge the vendor would be at for no intrinsic defecta 

VOL. xI. 1 
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tract there is a warranty that the provisions are wholesome ('). But 
the old authorities are the other way (°). 

12. We have seen that the rigor of the old common law is some- 
what relaxed. It is now established in opposition to the old doctrine 
that a simple representation made at the time of the sale, or before, 
is sometimes equivalent to an express warranty. Certainly it must be 
so against latent defects known to the vendor, as if not true it would 
be a palpable fraud. And when an article is exhibited apparently 
sound there is no difference in morals, and the civil here ought to 
follow the moral law, between a direct representation of soundness 
and a concealment of known defects not discoverable on an examina- 
tion of the thing. The only criteria for determining the moral 
qualities of actions are their motives and effects ; and, in this case, the 
motives and effects of silence are precisely the same as in a false 
affirmation. The motives make it a fraud in morals and, combined 
with the effect, ought to make it so in law and vitiate the contract. In 
fact the concealment of a latent defect, when the article is exhibited 
to speak for itself, amounts, in substance and effect, to a direct mis- 
representation, and in equity would be a sufiicient cause for rescind- 
ing the contract. 

13. The rule of the Roman law on this subject was embodied in 
the Edict of the Aidiles and is preserved in the perpetual edict of 
Salvius Julianus. Quz muncipia vendunt (8). The language of the 
edict is: Let those who sell slaves inform purchasers what disease, 
(and this term was interpreted to include all physical imperfection), 
what fault each may have, which isa fugitive or loiterer, or subject to 
a moral action, and, after enumerating other vices, concludes, let ven- 
dors declare all these things openly, because for all these we will ren- 
der judgment. The edict specifically speaks of slaves and animals, 
being chattels, but was construed to extend to sales of all things, 
moveable and immoveable (*). The stern morality of the Roman 
jurisconsults, who were worthy of the stoic school of philosophy, 

eld the vendor bound to know the quality of the goods which 
he offered for sale, and extended the remedy of the edict to sales 
when he was ignorant of the vices and defects of the thing, as well 
as when he knew and did not disclose them. Potwit enim ea nota 
habere, neque enim interest emptoris, cur fallatur, tgnorantia venditoris 
an calliditate. But a distinction was made in the damages, which 
might be recovered when the vendor was ignorant of the faults and 
when he knew and concealed them (°). 

14. It is a general rule of the common law, applicable to all con- 
tracts, unless we except that of sale, that if one of the parties is 
acquainted with a material fact which, if known to the other, would 
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(1) 2 Black. Com., 451; 3 Black., 166; 2 Kent Com., 478-481; 1 Story’s Equity, § 212 
(2) Dyer, 75, a note; see also Hmerson v. Bridgham, 10 Mass. R., 197. When they are 
for domestic use see Van Bracklin v. Fonda, 12 John, 468. 
(8) Dig., 21, 1, 1. . 
(4) Dig., 21, 1, 1,2; Dig., 21, 1, 49, 21, 1, 1, § 2; Dig. 21, 1, 31, § 21. ) 
(5) Voet ad. Pandectas, 21, 1, 1, M 
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prevent him from entering into the contract, he is bound to communi- 

cate it, and if he does not, the contract will be void ('). Difficulties 
will arise in the application of the rule to the variety of cases which 

present themselves, but of its obligation as a general principle there is 
no doubt. Thus, if a man takes a contract of suretyship and conceals 
from the surety, facts which go to increase the risk, the surety will not 
be bound (*). Where a man received money of a banker on a post 
dated check of a person whom he knew to be insolvent, without com- 
municating the facts, it was held to be a fraud on the banker and the 
money was recovered back, the banker having paid it in the expecta- 
tion that the drawer would deposit funds to make it good during the 
day (*). The general principle isclear, but its application is restrained 
to facts, which would have a material influence on the parties in 
making the contract, and the materiality of the facts and the degree 
of influence they may be supposed to have constitute all the difficulty 
in practically applying the rule, for it is not on facts of slight importance 
that the Courts will set aside the deliberate engagements of the parties. 
The enforcement of the rule is, therefore, necessarily abandoned to 
the sound discretion and conscience of the Courts. In the contract of 
sale this rule is subject to another limitation. The obligation of dis- 
closure is generally confined to facts touching the intrinsic qualities of 
of the thing, and is not extended to facts of a general and public 
nature however materially they may affect the market value of the 
thing (*) Whatever might be required by abstract morality, the law 
as a practical science, very reasonably requires both parties to be 
equally vigilant in such matters. But with these exceptions, what 
Cicero states as a rule of moral duty is adopted by the law as a rule 
of legal obligation. Aliudest celare, aliud tacere ; neque enim id 
est celare quiequid reticeas ; sed quod tu scias, id ignorare, emoluments — 
tui causa, velis eos, quorum intersit, id scire (*). It is a doctrine 
which has its foundation in the great principles of natural and con- 
servative justice, that every man eat stand guarrantee against his 
own fraud, and fraud, according to the wholesome doctrine of the 
Roman jurisconsults, may exist not only in direct falsehood, but also 
in insidious dissimulation. Dolum malum a se abosse praestare 
venditor debet, qui non tantum in eo est, qui fallendi causa obscure 
loquitur, sed etiam, qui insidiose obscure dissimulat (°). In all engage- 
ments between men professing to deal on principles of honor, there is 
a mutual trust that neither will attempt to circumvent the other by 
artifice or fraud. 

15. It is impossible to assign any other reason why this salutary 
principle of conservative justice should be excluded from the most 
common and necessary of all contracts, than the old tradition that has 
come down to us from the barbarous age of the Heptarchy, a maxim 











(1) 2 Kent Com., 482, 491; Story’s Equity, § 215, 217. 
2) Piddock v. Bishop, 8 Barn. and Cress., 605. 
8) Martin v. Morgan, 1 Brod. and Bing., 289. 
Laidlaw »v. Organ, 2 Wheat., 178. 
5) De Officiie, Lib., 3, Cap., 12-18. 
6) Dig.; 18, 1, 43, § 2 
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originally founded, as we have seen, on the presumption that every 
vendor was a thief or a robber, and rag age oon must therefore 
look out for themselves. In the case of Hill v. Gray, the rule of the 
Roman law was applied by Lord Ellenborough to a contract of sale 
(*) though he rejected it in other cases. It was in the sale of a picture 
supposed to be a painting of Claude. The purchaser was led to con- 
jecture that it belonged to a collection of Sir Felix Agar, a con- 
noisseur in works of art, and, under that belief, gave for it a higher 
price than he would otherwise have given. He was not led into this 
error by any thing said by the owner or auctioneer, his agent, but the 
auctioneer knew that he bought it under that belief. rd Ellen- 
borough said that the auctioneer saw that the purchaser had fallen into 
a delusion in supposing the picture to be one of Sir Felix Agar’s, it 
being sold with a collection of his paintings, and did not remove it. 
I take it for — he says, that you will be able to prove it a genuine 
picture of Claude, and yet because the 9g see was suffered to buy 
it under a mistake on a point which he thought material, it was 
held to be such a concealment as rendered the contract void. This 
decision carries the duty of a full disclosure to its extreme limits. But 
it has often been referred to and has never, to my knowledge, been 
disapproved. The principles on which it was decided fortifies, by the 
obligations of law, a great rule of moral and social duty so happily 
illustrated by Cicero. When placed by the side of other decisions, in 
which the doctrine of caveat emptor has been enforced, the mind of 
every man must be shocked by the contrast. 

16. Sometimes vendors take the precaution to guard against a sup- 
posed liability for latent defects by selling wth all faults. But this 
precaution is useless under the rule as commonly understood. It ex- 
presses nothing more than is implied by law (?). It shows, however, 
that the rule is repugnant to men’s common and natural notions of 
justice, and that the morality of the law is behind the moral sense of 
men of business, because it supposes that the vendor would be liable 
unless he expressly provided against it. Lord Kenyon on one occa- 
sion very justly held that such a term in the contract did not cover 
secret defects known to the vendor, for the satisfactory reason that if 
he knew and did not disclose them, it was a fraud (*). But this decis- 
ion has been overruled by his successors, and it is now held that, in 
such a sale, the vendor is not liable for any defects, known or unknown, 
unless he has used some artifice to disguise them or to prevent the 
purchaser from discovering them (*). But itis in exact conformity 
with the Roman law. <A similar case is there stated and pronounced 
to be fraud (°). 





(1) 1 Starkie, 434; In Pillman v. Wood, 5 Bing. N. C., 97, this case is referred to and 
seems to be approved. 

(2) 3 Camp., 157, note. 
(3) Miller v. Mottcaux, Peake N. P. Cases, 115. 
(4) Baglchole v. Walters, 3 Camp., 154; Pickering v. Dawson, 4 Taunt., 779; Bywater 
v. Richardson, 1 Adol. ; 4 Ellis, 508. 

(5) Dig., 19, 1, 6, § 9. Si venditor sciens obligatam antalienam rem vendidisset, et 
adjectum sit neve eo nomine quid prestaret, aestamari oportet dolum malum ejus, quem 
semper abesse oportet in judicio empti, quod bone fidei sit: 
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17. A sale by sample involves an implied warranty that the bulk 
of the articles correspond in species and quality with the sample. It 
is a representation made at the time of the sale that amounts to a 
warranty (). But this applies to private sales only, by the owner or 
his agent. In judicial sales made by order of a Court, no warranty is 
ever implied, and though a sample is exhibited, this carries with it no 
implied —— on the part of the officer that the bulk is equal in 
quality with the sample (*). When the owner sells, he knows or 
ought to know the quality of his goods, but the Court that orders the 
sale is not supposed to have that knowledge, and the officer who sells 
is.merely an agent to execute the orders of the Court, and has no au- 
thority to warrant either by sample or otherwise. The buyer takes 
the risk of the quality and must satisfy himself. 

18. If the purchaser has taken the precaution to have the security 
of an express warranty, and the quality of the article does not corres- 
pond with the warranty, he cannot, it is said, by the rules of practice 
ordinarily defend himself against an action for the price by proof ot 
a breach of the warranty. Nor can he recover back the price ¢o 
nomine in an action for money had and received for the failure of the 
consideration. The reason given is that the sale being absolute, the 
property passes whether the article is or is not such as it is warranted 
to be, and the purchaser having the thing is bound to pay the price. 
He must seek his remedy in an action on the warranty for damages, 
and by this action he can recover the difference in value between 
that of a sound article and that of the one delivered. If, however, 
the contract is conditional, and the purchaser reserves to himself the 
right of rescinding it and returning the article on a breach or failure 
of the warranty, the right of property passes subject to the contin- 
gency. If the thing proves not to be what it is warranted, the pur- 
chaser may annul the contract ab initio by returning it, or he may 
refuse to pay the price, or, if paid, he may recover it back; or he 
may return the thing and recover damages fora breach of the 
warranty(*). 





1) Gallager v. Waring, 9 Wend., 26; Hibbert v. Sker, 1 Camp, 113. 
2) The Monte Allegre, 9 Wheat., 616. 
(3) Towers v, Barret, 1 T. R., 123; Payne v. Whale, 7 East., 274, 
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Superior Court. 


(City of New-York.) 
Before DUER, CAMPBELL, and BOSWORTH, Justices 


(October Term, 1852.) 


Isaac Moses, Apmw’r, wire THE WILL ANNEXED or JosePH Fiewnne, 
Decrasep, anp Tuomas Percivat agt. Taz Sun Morvar 
InsvRANCcE Company. 


The words of the general clause in a policy of insurance do not cover all losses that may 
happen to the property insured during the pendency of the risks. 

They are restricted to losses ofa similar nature, and resulting from similar causes as those 
specially enumerated. 

Hence they do not cover a loss resulting from the consumption of cargo by the crew or 
passengers, or from a sale to defray the — of necessary repairs. 

It is the duty of the ship-owner to provide funds to meet all contingent necessary 
expenses at each port of destination, and if he fail to do so, he alone is responsible to 
the shipper for a loss resulting from his neglect. 

The sea-worthiness of the ship is a condition precedent to the attaching of the policy, 
hence some proof of its fulfilment must, in all cases, be given, in the first instance, by 
the assured. Its fulfilment is not a presumption of law casting the burthen of proof 
upon the underwriter. 


Judgment of nonsuit affirmed with ccsta 


In this case, the plaintiffs, composing the mercantile firm of Flem- 
ming & Marshall, were possessed of eight hundred and forty six 
packages of merchandise, consisting mostly of provisions, laden on 
the ship Mason, lying at Philadelphia, and bound for San Francisco, 
California. This merchandise they caused to be insured by defendants 
at a valuation of sixteen thousand dollars. The vessel started and on 
her voyage, before she reached Rio Janeiro, her provisions failed, and, 
to support the lives of the passengers and crew, she found it necessary 
to broach and use part of the plaintiff’s goods, amounting in value to 
five thousand dollars. She afterwards stopped at Rio Janeiro for 
repairs and refreshments, and, the owmer’s agent refusing to pay for 
such repairs, the captain sold, forthis a other of plaintiff’s goods 
amounting in value to four thousand dollars. On her voyage from 
Rio Janeiro, plaintiffs allege a loss to them by barratry of the master 
and mariners of other four thousand dollars, which allegation the 
testimony did not sustain. It was proven, however, that the passen- 
gers and crew lived upon plainliff’s provisions and merchandise during 
the intermediate voyage from Rio Janeiro to Valparaiso. At this 
latter port the vessel again stopped to repair, and, after leaving there, 
she continued to use plaintiff ’s merchandise till the termination of the 
voyage, consuming goods valued at other four thousand dollars. For 
these goods so used, plaintiffs sought to recover. 

Defendant’s counsel on the trial moved for a nonsuit: Ist. On the 
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und that the bers offered as preliminary proofs showed no loss by 
the perils insured against. 2d. That, irrespective of the allegation of 
barratry, there was no ground of action for a loss by the perils insured 
against set forth in the complaint, that the remedy for the alleged loss, 
if any, was against theship and owners, and that no proof of barratry 
had been offered. 3d. That the evidence given showed the vessel to 
have been unseaworthy when she sailed—not to have been kept sea- 
worthy on the voyage, and the alleged loss was the direct consequence 
of = aires 4th. That there was a misjoinder of parties 
laintiff. 
. Paine, J., granted a nonsuit, to which ruling plaintiffs excepted. 
Motion was now made for a new trial. 


John Anthon, for plaintiffs, made and argued the following points: 


I. The preliminary proofs fully established the loss as averred in 
the complaint, and were sufficient, if such loss was covered by the 

licy. 
alii The trade to San Francisco, being a new trade, and peculiar in 
its character, and exposed to novel risks, calls for a liberal interpreta- 
tion of the policy, and especially of the general clause, to embrace 
such risks. 

III. The complaint avoids the difficulties which have arisen here- 
tofore on the pleadings under that clause, by setting forth especially 
the precise character of the loss, zm extenso. 

IV. The loss, as set forth in the complaint, is as follows: 

1. A consumption, from necessity, by passengers and crew, a part 
of the plaintiff’s cargo, (being provisions,) to support life, and enable 
the ship to reach her destination ; her provisions having spoiled and 

Sailed by passing through various climates, and from contingencies 
attending a voyage of many thousand miles. 

2. A sale, from necessity, of another portion of the plaintiff’s cargo, 
to enable the master to refit and repair the vessel, and replenish her 
stores at a remote port, the agent of the owners having refused to pay 
for the same, and such refitting and replenishing beeng necessary to 
enable her to reach her destination in safety. 

8. The loss of another portion of the plaintiff’s cargo, insured by 
the barratry of the master and mariners. 

4. That after her departure from an intermediate and distant port, 
where she had stopped to refit by permission in the policy, her provi- 
sions, from the the imfluence of the climate, became unfit for the 
support of life, and another portion of the plaintiff’s cargo, from 
necessity, and to pr:serve life, having been used by the vessel, thus 
making a further loss. 

V. ‘These losses are within the perils insured against, and especially 
covered by the general clause, “ al/ other perils, losses, &c.,” and were 
fully proved as jaid. 

VI. The proper ingerpevention. of that clause is still an open ques- 
tion, and although some English and American Judges and authors 
have confined it to losses “ eywsdem generis,” with those in the sentence 
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preceding it in the policy, such construction is not authorised legal] 
nor grammatically, and is at variance with the interpretation of all 
other commercial countries. 

VIl. The clause is clearly cumulative, and embraces all risks of 
every kind or character not before expressed, and which might in an 
way attend the adventure. To confine it to losses “ejusdem generis,” 
would obliterate it, inasmuch as a liberal interpretation of the prece- 
ding clause manifestly embraces such losses already. 

“The extent and meaning of the general words, ‘all other perils, 
&c.,’ has not yet been the immediate subject of any judicial construc- 
tion in our Courts of law.” Ld. Ellenborough; Cullen v. Butler, 
5 M. & S., 463, (1816). 

Where, besides the risks in a printed policy, there was a written 
clause “ against all risks,” this was held to protect the insured from all 
losses, except such as might arise from the fraudulent acts of the 
master. Goixv. Know, 1 John, Cases, 337; Skidmore v. Skidmore, 
2 John. Cases, 76; Phil. Ins., (2 ed.) 688, 689. 

General clauses are to be taken generally. They embrace all that 
can be comprised therein. A general provision is as effective in gene- 
rals, as a special one in particulars. A general agreement is to be 
interpreted in its generality. The contracting parties are to impute to 
themselves the inconvenience of not having affixed any restrictions, 
These rules are taught by all our Doctors. Meredith’s Emerig., 48. 

If the party who could and should have explained himself clearly 
and precisely has not done so, it is so much the worse for him, but he 
cannot be permitted subsequently to avail himself of restrictions 
which he has not expressed. 

To give more energy and extent to the clauses, it is added that the 
insurers place themselves in the very room and stead of the assured, as 
if there was no assurer; i. e., in case of loss the adventure shall be 
presumed to have been made for their account. Meredith’s Emerig., 
287. 

“ Perils of the seas,” embrace every loss or damage which happens 
on the sea or through the sea. Targa Pothier, Ib. 

It is only to prevent doubt and vain disputes, that in the printed 
form these clauses “all other, &c.,” are inserted. Ib. 

Emerigon then gives extracts from the policies of various commer- 
cial countries, containing the clause “all other, &c.,” in various forms, 
but all conveying the same meaning, that the intent is to cover any 
kind of loss to which the adventure is exposed. Meredith’s Emer. 
p., 287. A full chapter on this head. 

VIII. The practical application of the rule in England (so far as 
any rule has Seda applied there) while it purports to act upon the 
phrase, “ejusdem generis,” does in fact conform to the extended in- 
terpretation of the clause as } saga in other commercial countries. 

A Slaver: Captain missed his way to Jamaica, water failed and 
slaves thrown overboard to save the lives of the remainder. A loss 
within the general clause. Gregson v. Gilbert, 1 Park. 138 ; 23 Geo., 3. 

A Slaver: Failure of provisions occasioned by the unusual length 
_ of the voyage and bad and stormy weather, and consequent loss of 
slaves by death. 
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This would have been a loss within the policy but for the stat. 30 
Geo. 3. Zatham v. Hodgson, 6 D. & E., 656. 

A ship sunk at sea by another firing into her by mistake, deemin 
her an enemy, a loss within the general clause “all other, &c.” Cu 
len v. Butler, 5 M. & S., 461. 

To prevent money from falling into the hands of an enemy, it was 
thrown overboard, held a loss of the nature of jettison, and within the 
general clause. Butler v. Wildman, 3:B. & Ald., 398—1820. 

Insurance on freight. Ship placed in Dry Dock for repairs, lost 
while being got out of dock, goods purchased but not shipped. 

Insisted the loss was not within the policy, that all other perils meant 
those “ ejusdem generis,” as perils of the seas, &c., and did not ex- 
tend to losses in dry dock from ignorance of Hindoos. 

Tindal, C. J. The words in the policy are very large, the policy 
not only enumerates perils of the seas, but “ all other perils, losses and 
misfortunes.” 

he difficulty which has arisen on this clause has rather turned on 
the question whether such a loss was properly described in the declar- 
ation as @ loss by the perils of the seas, than to any doubt as to its 
falling within the general terms of the policy. The difficulty here is 
avoided by the manner in whici the loss is described. Devaum v: 
LP Anson, 7 Scott, 507 ; 8. C. 5 Bing. N. C., 519.; Ann, 1839. 

IX. The loss in this case is so set forth in the complaint as to give 
the plaintiffs the full benefit of the policy. 

If “ ejusdem generis” is the rule of interpretation, then the 
conduct of the passengers, (a species of vis major,) which the captain 
could not control, might be interpreted to be an embezzling of the 
a and of the nature of barratry. 

[. The question of sea-worthiness was for the Jury. On this 
head, independent of the general rule that sea-worthiness is implied 
until the contrary is proved, the testimony of the mate was conclusive 
to show that she was seaworthy at her departure. The wasting of pro- 
visions and water by the passengers, would be at the risk of the 
insurers. 

XII: The Judge erred in taking the case from the jury. 


Hiram Ketchum, contra., relied upon the case as proved but made 
use of no points. 


By the Court, Durr, J.—This is a very plain case. If we follow 
the established and hitherto undoubted construction of the policy, we 
are bound to say that it covers none of the losses for which an indem- 
nity is now claimed, and that the learned Judge who tried the cause, 
would have committed a grave error had he refused to nonsuit the 
plaintiffs. 

That the losses claimed cannot be referred to any of the particular 
risks, which the policy enumerates, is exceedingly clear, for the suppo- 
sition that they may be imputed to the barratry of the master and 
crew, we reject, as manifestly <n There is not the slightest 
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proof of the embezzlement charged in the mip 4 9H and it would be 
monstrous to say that the master was guilty of barratry in not with- 
holding from the passengers the necessary means of wg re their 
lives. The barratry of the master is according to the definition of 
Lord Ellenborough in Harle v: Roncroft, (8 East., 139,) a criminal 
breach of his duty towards his owners; and to apply the term crimi- 
nal to the conduct of the master, in the case before us, would be an 
abuse of language and a perversion of truth. The consumption of 
the provisions of the assured by the passengers, was a physical neces- 
sity: the permission of such use by the master, a high moral obliga- 
tion, and so far from being liable to censure, he would have been 
deeply culpable had he acted otherwise than he did. So, upon similar 
rounds, he was entirely justified in selling a portion of the goods of 
the assured at Rio de Janeiro. The sale was made to enable him to 
pay for supplies and stores that were indispensable to the further 
prosecution of the voyage. He was without funds or credit, and a 
sale of a part of the cargo was his only resource. Under these cir- 
cumstances to make the sale was not only a right, but a duty. 

If the losses, then, as they appear in the evidence are recoverable 
at all, they can only be so under the general clause, which follows in 
the policy the enumeration of selooe risks, and accordingly it was 
upon the construction that he urged us to give to the words of this 
clause that the learned counsel for the plaintiffs laid the stress of his 
argument. He insisted that they comprehend every loss, direct or 
consequential that can possibly happen to the subject insured, no 
matter from what cause, or by whose act, in port as well as at sea, 
from the commencement until the termination of the voyage covered 
by the policy. 

Nor can it be denied, that if the words of the clause are separately 
considered, such is their obvious and, indeed, necessary construction. 
It is a construction, however, so directly opposed to that which Courts 
of justice have hitherto followed, that it is scarcely possible to imag- 
ine a more radical and extensive change, in the law of marine insu- 
rancc, than its adoption would effect. It isso far from being true, that 
the liability of the underwriters is subject to no limitation, that there 
are numerous classes of losses from which, according to all the decis- 
ions and the text writers, they are wholly exempt, although the words 
of the general clause, as construed by the counsel for the plaintiffs, 
certainly embrace them. 

In determining the liability of the underwriters, no distinction is 
more fully established or more frequently applied than that between 
ordinary and extraordinary perils and losses. It iselementary. It is 
only for the latter description of losses that the insurer is liable. In 
the language of Mr. Justice Thompson in Barnewall v. Church, 1 
Caines., 234, “he undertakes only to indemnify against the extraor- 
dinary and unforeseen perils to which every ship is exposed in the 
course of the voyage.” Although to discriminate between ordinary 
and extraordinary losses is, in some cases, a matter of great nicety 
and difficulty, yet the cases are numerous, in which the discrimination 
has been made, and has operated to defeat the claims of the ‘assured. 
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Thus, if the masts and spars of the ship are damaged, or her sails 
torn or carried away, and even when in the course of the voyage she 
springs a leak, unless ,in each case, the loss can be distinctly traced to 
the immediate and violent operation of a peril of the sea, it is consid- 
ered as resulting from the ordinary wear and tear of the voyage, and 
the expense of repairing it is never a charge upon the underwriter 
(1 Emerigon, 390; Pothier, n., 66; 3 Kent’s Comm., 300; 1 Phil- 
lips, 625-6; 2 Arnould, 756-7; Benecke on Indemnity (Eng. ed.,) 
4545-6). 

There is another large class of losses, of very frequent occurrence, for 
which the law is settled, that the underwriter is not responsible. He 
is responsible only when the loss is occasioned by the operation of a 
cause, acting externally upon the subject insured ; never when it arises 
solely from an internal and inherent principle of decay or corruption. 
Thus he is not responsible if fruit becomes rotten, or flour heated, or 
wine turns sour merely from internal decomposition, nor even when the 
property is destroyed by a spontaneous combustion arising from its 
own nature or accidental condition when laden (1 Phillips, 627-8 ; 
2 Arnould, 756, § 282; 1 Emerigon, § 9; “Du vice propre de la 
chose,” p., 388-392 ; Boyd v: Dubois, 3 Camp., 133). 

So when there is no insurance against barratry co nomine, it appears 
to be clearly settled that the underwriter is not liable for losses occa- 
sioned by the barratrous acts of the master or crew, such as the wilful 
violation of a blockade, or an unlawful resistance to a search (Harratt 
v Wise, 9 B. & C., 712; Robinson v. Jones, 8 Mass., 536 ; 9 Cranch, 
63; 1 Emerigon, 484; 1 Phillips, 589, 592). It has never been sup- 

osed or intimated that such losses are covered by the general clause 
in the policy. And even when barratry is an enumerated risk, the 
underwriter is not liable for a loss directly attributable to the negli- 
gence of the master or crew: It may be admitted that, according to 
the modern decisions, when a peril insured against is the proximate 
cause of the loss, it is no defence to the underwriter that the peril was 
itself occasioned by the negligence of the master or crew (2 Arnould, 
767-769, and cases there collected). But these decisions, difficult as 
it may be to reconcile them with former cases, have certainly not 
altered the law, when the negligence, and not an intervening peril, is 
the immediate cause of the | &- (Tanner v. Bennett ; Ry. v. Mood., 
182; Bradford v. Leoy, 2 C: & P., 187; Bradhurst v: Col. Ins. Co., 
9 John, 17; Potter v. Suffolk Ins. Co.,2Sumn., 197 ; 2 Arnould, 772; 
1 Phillips, 589, 590.) 

It is not necessary to pursue the discussion. It conclusively follows 
from the observations we have made that the underwriter, by the fixed 
legal interpretation of his contract, is not bound to make good to the 
assured all losses, without reference to their character or causes, that 
may happen to the property insured during tha pendency of the risks, 
and, consequently, that the general words, which, in their literal 
extent, embrace all such losses must be understood in a restricted 
sense: What is the nature of the limitation to which they are subject 
is the question next to be considered. 

Nor, in our judgment, can this be treated by us as an open question. 
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It issettled by many decisions and by the consent of all the text wri- 
ters of authority. The words of the general clause, broad as they are, 
in this, as in many analogous cases, are limited in their application by 
the specification that immediately precedes them, and therefore have 
their due effect assigned to them by allowing them to comprehend and 
cover only such other cases of marine damage as are of the like kind 
(ejusdem generis) with those specially enumerated, and are occasioned 
by similar causes: It is true that Lord Ellenborough said in the case 
of Cullen v. Butler (5 M. & Sel., 461), that in the Courts of law a 
judicial construction had not yet been given to the general clause in 
the policy ; but whether that observation was strictly accurate or not, 
it is certain that, in this very case, the construction which we have 
given was adopted by the Court, and equally so that it has since been 
uniformly followed (1 Phillips, 2 ed: PP 688-9; 2 Arnould, pp., 842, 
399, 314). They are the very words of Lord Ellenborough that we 
have used in stating the construction. 

That the losses which are now sought to be recovered are of the 
“like nature, and were occasioned by similar causes” as those specially 
enumerated in the policy, was very faintly asserted upon the argument, 
and we are clear in the opinion that this necessary analogy wholly 
fails. If it exist we have been unable to discover it. The enumerated 
risks may be divided into two classes. They are either external causes 
acting with violence directly or by, a necessary consequence, upon the 
subject insured, or acts of illegality, malversation or fraud; and it 
seems manifest that to neither class can the losses now claimed be just- 
ly, or even speciously, referred. 

But it is not upon this reasoning alone that we rest our decision. 
As we intimated upon the argument, the exact question has been de- 
termined in England and determined in favor of the underwriter. In 
the case of Powell v. Gudgeon, (5 Maule and Sel., 431) in which it 
appeared that the master, from his inability to procure funds, had sold 
a part of the cargo to defray the necessary expenses of repairing the 
ship, it was held by the Court of King’s Bench that the underwriters 
were not responsible for the loss sustained by the ov: and in the 
case of Sarquay v. Hobson, (4 Bing., 131; 8. C.1 B. & C., 7), this 
decision was approved and followed by the Court of Common Pleas. 
It is true that these cases apply in terms only to a part of the loss that 
is now demanded, but in principle they embrace the whole. Between 
a necessary sale by the master and a necessary consumption of the 
cargo by the passengers, we can make no distinction, nor was any 
attempted to be made by the ingenious counsel for the plaintiffs. 

Nor is this all : the re.son for exempting the underwriters from lia- 
bility, in the present case, are in reality much stronger than in either of 
those to which we have referred. In each of those cases the sale of 
cargo was made in a port of distress, and for the purpose of meetin 
the expenses of repairs, which had been rendered necessary by a peri 
insured against, and hence it was very plausibly argued that the sale 
was @ necessary consequence of the peril, and that the underwriters 
were therefore liable for the loss which it occasioned; nor could any 
reply be made to this argument except that which was given by the 














en aS Pe SERRE NLT IDA 














THE NEW-YORK LEGAL OBSERVER. 85 
Superior Court.—Isaac Moses and Thomas Percival agt. The Sun Mutual Insurance Co. 








Court, namely: that the peril, although a remote, was not the proxi- 
mate cause of the loss. In this case the sale was made—and the dis- 
tinction is vital—not in a port of distress but of destination, nor can 
any peril covered by the policy be assigned as the cause, proximate or 
remote, of the necessity by which it was justified. The same remarks 
may be applied to the consumption of the provisions by the passengers. 
This consumption, not in itself a peril covered by the policy, was 
assuredly not the consequence of any other. In both cases the loss is 
attributable to the same causes—a gross neglect of duty on the part, 
not of the master, but of the owners of the ship. 

It is said by Mr. Arnould, the author of a recent and very able 
treatise on marine insurance, that the underwriter is discharged from 
all liability “where the loss arises from causes which the owners or 
masters of a ship are bound by their duty as carriers to prevent, or 
which they might have prevented by a due exercise of reasonable and 
ordinary te pooneesy and the cases to which he refers fully sustain the 
doctrine and prove that in such cases the master or. ship owners are 
alone responsible for the loss sustained by a shipper (2 Arnould, 
774-5). 

We think it would be difficult to state or imagine a case to which 
this established and equitable doctrine is more strikingly applicable 
than to the present. It is doubtful, upon the evidence, JP ot any 

art of the loss was sustained before the ship arrived at Rio de Janeiro; 
if any, it was asmall and not distinguishable portion. The entire loss 
as proved, arose from the sale made by the master at Rio, and from the 
consumption of the provisions belonging to the assured during the 
voyage from Rio to Valparaiso and thence to San Francisco. Both 
Rio and Valparaiso were ports of destination ; ports to which the vessel 
was bound when she left Philadelphia. They are also well known 
ports of naval equipment and supply, where all the necessary means — 
for the prosecution of the voyage, without resorting at all for any pur- 

ose to the goods of the a might readily have been obtained 

ad the master been provided by his owners with the requsite funds or 
credit. The result is that it is to the neglect of the owners of the ship 
to furnish the master with the necessary funds or credit that the entire 
loss is directly and plainly imputable. This neglect, however, was a 
manifest breach of the duty of the owners as carriers—of their duty to 
passengers and shippers. They are just as certainly bound by their 
contract of transportation to put the ship, in all respects, in a fit condi- 
tion to prosecute the voyage at each intermediate port of destination 
as at the original port of departure. The decision of the Court of 
Errors in the American Ins. Co. v. Ogden, (20 Wendell, ray appears 
to have settled the law in this State, that the ship owner is bound to 
furnish the master with funds or credit at a port of destination. If 
such is his duty in respect to the insurer, @ fortiori is it in respect to 
shippers. The obligation of the owners in this case was exactly the 
came at Rio and at Valparaiso as at Philadelphia. For the loss, result- 
ing from this violation of their duty as carriers, the owners, as in all 
analogous cases, are alone responsible, and it is against them, not the 
defendants, that the plaintifis should have sought their remedy. 
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It remains to add a few words on the question of seaworthiness. The 
evidence, we think, was nearly conclusive that the ship was unsea- 
worthy when she commenced her voyage. She had been at sea onl 
nineteen or twenty days when she became short of water and the 
passengers and crew were put on allowance, and, as no supervening 
cause of the failure is shown, it is difficult to attribute it to any other 
than a deficiency in the ma supply. (Yontaine v. Phenix Ins. Co., 
10 John, 58). We were indeed told by he learned counsel for the plain- 


tiffs, that the seaworthiness of the ship when the risks commence, is a” 


presumption of law, which can only be repelled by positive evidence 
on the part of the underwriter. He must prove even where it appears 
that the vessel became unseaworthy in the course of the voyage—that 
she was unseaworthy when it commenced ; nor can it be said that this 
position is destitute of authority. It is in a measure sustained by the 
opinion of Mr. Phillips and by twoor more decisions of the Supreme 
Court of Massachusetts (1 Phillips, 324; 2 do., 757; Taylor v. Lowell, 3 
Mass., 341 ; Paddock v. Frank. Ins. Co., 11 Pick., 227.) 

In the case, however, of Tidmarsh v. Wash. F. & M. Ins. Co., 4 
Mason, 446, it was decisively rejected by that consummate master 
of commercial law, Mr. Justice Story, and for reasons that appear to 
us not merely satisfactory, but conclusive. The seaworthiness of the 
vessel when the risks commence is a condition precedent to the attach- 
ing of the policy, and the fulfilment of this condition is the implied 
warranty of the assured. The general rule cannot be denied that the 
burthen of proving the fulfilment of a condition precedent rests upon 
the party whose right to maintain his action or defence depends upon 
its performance, and no reason has been given why this rule is not just 
as applicable to the implied warranty of seaworthiness as to an express 
warranty of mentrality. The alleged exception would be purely 
anomalous. 

The true rule deducible from a full comparison of the cases, appears 
to be that which is stated by Mr. Arnould. The assured is bound to 
aver and prove that the ship was seaworthy when the risks commenced, 
but the proof to be given by him, in the first instance, need not be 

articular and full. Although slight and general, if not contradicted, 
it is deemed sufficient, and when given, it shifts the burthen upon the 
underwriter (2 Arnould, § 447, p., 1845). 

Applying this rule to the present case, it would probably not be diffi- 
cult, upon this ground alone, to sustain the nonsuit, but as some evi- 
dence of seaworthiness was given, we will not say that the question 
might not with propriety have been submitted to the jury. e pre- 
fer to place our decision upon the ground that there was no evidence 
of any loss against which the defendants, by the just construction of 
the policy, undertook to indemnify the assured. 

The motion for a new trial is therefore denied, and the judgment of 
nonsuit affirmed with costs. 
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Supreme Conrt. 
Siath District, General Term. 


Lyon, Responprent, ag¢. Piatner, Suermr, APPELLANT. 


A voluntary assignment of an insolvent debtor, authorising the assignee to sell and dis- 
pose of the property upon such terms as he shall deem best for the interest of the parties 
concerned, and convert the same into money, is fraudulent and void as to creditors. 


This action was brought by Lyon, assignee of Pearsall, against 
Platner, sheriff of Otsego, to recover the possession of a stock of 
goods amounting to $1200, which the defendant had seized on an exe- 
cution against Pearsall. 

The deed of assignment is contained in the pleadings. It recited 
that the assignor “is indebted to sundry persons and, being in embar- 
ressed circumstances, is desirous of making a just and fair distribution 
of his property among his creditors,” and then proceeds to assign and 
transfer all the personal property of the assignor to the assignee, in 
trust; that the assignee “shall take possession of the said property, 
and shall, with all convenient diligence and within four months from 
the date hereof, sell and dispose of the same, either at public or private 
sale, and to such persons, and for such prices, and upon such terms as 
he shall deem best for the interest of the parties concerned, and con- 
vert the same into money, and shall also collect such debts and all 
such debts, as are collectable.” 

The issue was tried before Referees who reported in favor of the 
plaintiff. The defendant appealed. 

The general term of this Court reversed the decision of the Referees 
delivering the a ly which is refered to in 9 Barbour, 257, 
Woodburn v. Mosher, but has not been hitherto reported. 


By the Court.—H. Gray, Justice.—The plaintiff claims title to the 
property in question under an assignment to him by Charles Pearsall, 
in trust for the benefit of the creditors of the latter, and the defen- 
dant claims to hold it as sheriff by virtue of an execution against 
Pearsall. The assignment provides that the plaintiff shall take pos- 
session of the assigned property, and with all convenient diligence and 
within four months from the date thereof, sell and dispose of the same, 
either at public.or private sale, and to such persons, and for such 
prices, “and upon such terms as he shall deem best for the interest of 
the parties concerned, and to convert the same into money, and to col- — 
lect such debts and all such debts as are collectable.” e material 
question presented by this assignment is whether the plaintiff was 
authorised ¢o sell the assigned property upon a credit. In the case of 
Meacham v. Stearns, 9 Paige, 405-6, the assignment authorised the 
assignee to sell “in such manner and at such reasonable terms as 
should seem proper to him.” The Chancellor in that case held that 
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the nature of the trust pe the idea that the trustee should have 
the right to sell at retail on credit. It will be seen, by reference to the 
opinion of the Chancellor, that he was considering the duties of a 
trustee called to account for his remissness, and not the question 
whether, from the terms of the assignment, it was the intention of the 
parties to it, that no property assigned might be sold upon a credit. 
In that case the Chancellor does not assert that it was not the intention 
of the parties that the property might be sold upon a credit, but con- 
cedes that it was not improbable that such mode of disposing of the 
property was in accordance with the wishes of the assignor ; but that, 
notwithstanding it was so, yet it could not protect.the trustee when 
called upon to account, for the reason that it was a breach of duty as 
a faithful assignee for the benefit of creditors, to retail assigned prop- 
erty upon a credit; and he says the assignment itself would have been 
clearly fraudulent if the assignors had, in terms, directed such a dispo- 
sition of the property. In the case under consideration, we have no- 
thing to do with what would be the ultimate liability of the plaintiff 
to account. That stage in the proceedings has not been arrived at. 
The validity of the assignment is objected to in the outset, and the 
assigned property seized by execution in favor of creditors, who claim 
that the assignment is fraudulent and void, for the reason that upon its 
face it shows that it was the intention of the parties to it to confer upon 
the assignee the right in his discretion to sell the assigned property 
upon a credit, and thus delay the creditors in the receipt of its avails, 
and, in this, I think the defendant is clearly right. Authority to sell 
upon such terms as the plaintiff shall deem for the interest of the 
parties concerned, most clearly confers upon him the power to sell 
upon a credit, if, in his judgment, ‘the interest of those concerned 
would be advanced by it, Wealy v. Anbrose, 21 Pick.; and, notwith- 
standing such a sale might be madein the full belief that it would be 
better and more advantageous to those interested than a sale for cash, 
yet such a power the assignor had no right to confer, Griffin v. Barney, 
2 Comstock, 371. The assignment ooker which the plaintiff claims, 
is, for that reason, void, and the report of the Referees must therefore 
be set aside with costs. 
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Before the Hon. FRANCIS B. TILLOU, Recorder of the City of New York. 


IN THE MATTER OF THE APPLICATION OF Trmoray WIGGINs FOR SUM- 
MARY PROCESS TO REMOVE SARAH H. Wooprurr AND 
OTHERS UNDER THE Statutr, &o. 


Application to recover possession of land by summary proceedings—invalidity of affida- 
vit—jurisdiction—tenancy, &c., &e. 


The following affidavit was laid before the Recorder on the 10th 
January, 1853. 


City and County of New-York, ss. :—Augustus Wiggins, of said 
city, being duly sworn, deposes and says, that he is the agent and at- 
torney in fact of Timothy Wiggins, of the city of London, Kingdom 
of Great Britain. 

That said Timothy Wiggins is landlord of the premises hereinaf- 
ter described. 

That said Timothy Wiggins, as such landlord, on the twenty-sixth 
of February, A. D. 1849, demised to Sarah H. Woodruff, for the 
term of one year, from the first day of May, 1849, at the yearly rent 
of six hundred dollars, the following described premises, to wit :— 
* All, &.—” 

That thereupon said Sarah H. Woodruff entered into possession of 
said premises under said demise, and has continued in such possession 
from that time. That since the first day of May, A. D. 1852, and 
from that time to the third day of January, A. D. 1853, the said 
Sarah H. Woodruff and Oliver Woodruff and Caroline F. Woodruff, 
Edward Franks and B. M. Franks, who have come into possession of 
said premises under and by collusion with said Sarah H. Woodruff, 
and with each other have been in the possession and occupation of said 

remises, as tenants at sufferance of the said Timothy Wiggins, land- 
ord as aforesaid. 

That on the second day of December, A. D. 1852, notice was given 
to all of said several persons, in writing, pursuant to statute, on behalf 
of said landlord, by delivering the same at the said premises to said 
Oliver Woodruff, for himself and for the other persons above named, 
requiring them and each of them to remove from said premises and to 
surrender and give up the same on or before the third day of January, 
A. D. 1853, as by reference to such notice will more fully appear. 

That on the said third day of January, A. D. 1853, deponent, as 
agent of the landlord aforesaid, went to said premises and then and 
there demanded of said Oliver Woodruff possession of said premises, 
and said Oliver Woodruff refused to deliver possession thereof to de- 
ponent and excluded deponent therefrom, and refused to permit him 
to make demand of the same of said several other persons in and 
pon said premises. 

VOL. XI. 12 
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That the said Oliver Woodruff, Sarah H. Woodruff, Caroline F. 
Woodruff, Edward Franks, and B. M. Franks, still hold over and con- 
tinue in possession of said premises after the expiration of their time 
as aforesaid, without the permission of the said landlord, although the 


said tenancy has expired as aforesaid. 
AUGUSTUS WIGGINS. 


Sworn to before me this 10th day of January, 1853. 
FRED. G. BURNHAM, Com. of Deeds. 








Upon this affidavit the Recorder issued the usual summons for the 
parties to show cause, and on the day fixed by the summons, Ur John 
Anthon and Mr. Benner appeared by the tenants, and Mr. Crosby 
and Mr. Mathews by the landlord. Mr. Anthon moved to dismiss 
the proceedings on the ground that the affidavit on its face gave no 
oe wom to the magistrate. This motion was argued at large by 

r. Anthon and Mr. Mathews, and the following opinion and decision 
was made by the Recorder. 


TrL0v, Recorder :—This is an application under the Statute (vol. 2, 
R. S., 422 in 2d edition) to recover by summary proceedings the pos- 
session of land, upon the ground that the defendant, Sarah H. Wood- 
ruff, holds over after the expiration of the term for which the same 
was demised, and that the other defendants, Oliver Woodruff, Caro- 
line F. Woodruff, Edward Franks and B. M. Franks, who, it is 
alleged, by collusion with Sarah H. Woodruff and with each other, 
came into possession, also hold over after the expiration of the term. 

In support of the application an affidavit of the agent and attorney 
of the applicant is presented, in substance stating that the premises 
in question were demised to Sarah H. Woodruff for the term of one 
year, from ist May, 1849, at $600 per year; that she entered into 
and continued thereafter in possession; that since the 1st of May, 
1852, until the 3d of January, 1853, she and the other defendants 
who came into possession by collusion with her and with each other, 
have been in the possession as tenants at sufferance of the landlord. 

That on the 2d of December, 1852, notice in writing was given by 
the landlord to the defendants by delivering it to Oliver Woodruff for 
himself and the others, requiring them to remove from and surrender 
the premises on or before the 3d day of January, 1853; and that on 
the latter day the agent of the landlord, at the premises, demanded 
from Oliver Woodruff the possession, which he refused, and also 
refused to permit him to make a like demand of the other persons in 
the premises; and thereupon the allegation is made that the defend- 
ants still hold over and continue in possession of the premises after 
the expiration of the term, without the permission of the landlord. 

Upon the return of the summons, to show cause on the above men- 
tioned affidavit, an application is made by the defendants’ counsel to 
dismiss the complaint for want of jurisdiction, first as to all the 
defendants, and 2d, as to all except Sarah H. Woodruff, the latter 
upon grounds specially, in addition applicable to them. 
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In support of the latter application it is contended that, by the affi- 
davit, a valid case for jurisdiction under the statute does not appear, 
because, by the facts of the affidavit, it does appear that the defend- 
ant, Sarah H. Woodruff, is a tenant from year to year, and not a 
tenant at sufferance, as alleged ; and that no collusion is manifested by 
the facts of the affidavit as to her and the other defendants, warrant- 
ing the allegation in that respect in the affidavit ; and that the allega- 
tion as to them, if true, would not warrant this proceeding as to them. 
Various other positions are taken by the counsel subordinate to those 
above mentioned. 

It is contended by the counsel for the landlord that at the expira- 
tion of the term, the tenant having held over, the landlord has at any 
time thereafter the right to elect whether the tenants are such by 
sufferance, and to proceed accordingly ; and that in such proceedin 
as now applied for, they are valid in such case, and that therein it is 
valid to include all other persons who collude with and are in posses- 
sion with the tenant Slee over; that such facts, viz.: the fact of 
holding over without the permission of the landlord by Sarah H. 
Woodruff, after the expiration of the term, and of the other defen- 
dants by collusion with her, being in possession, are established by the 
affidavit in this case. 

The several cases in which summary proceedings as now applied for 
are allowed are apecines respectively by the (28 Section, 2 R. L., 422, 
2d ed.,) of the title in which these proceedings are authorised, and, as 
appears by the concluding allegation in the affidavit, the landlord in 
this case charges the wrong for which he seeks redress to come within 
the first only of those cases specified in the statute, viz. : “ where such 
persons shall hold over and continue in possession of the demised 
premises, or any part thereof, after the expiration of the term without 
the permission of the landlord.” 

It is well here tonote that by the affidavit it appears that the demised 
term expired on the Ist of May, 1850, and that the possession has been 
held as tenants at sufferance since May Ist, 1852; of the manner of 
holding from 1st May, 1850, to Ist May, 1852, the affidavit is silent. 

It is conceded that the statute in question is in derogation of the 
common law, and must be construed with substantial though not 
technical strictness. 

The facts set forth in the affidavit, (and not conclusions of the affi- 
davit, from facts, though also verified, unless correct conclusions from 
the facts, spread out in the affidavit,) can only be regarded as grounds 
for decision; it is true the complaint alleges that the defendants hold 
over as tenants at sufferance, and that they do so without the permis- 
sion of the landlord after the expiration of the term; but do the facts 
of the affidavit support, or by fair construction or otherwise, establish, 
or do they contradict these allegations? Do Sarah H. Woodruff and 
the other defendants hold as tenants by sufferance, or is she tenant 
from year to year, and the other defendants, if in possession, sub-hol- 
ders under her? : 

A tenant at sufferance is one that comes into the possession of land, 
and holdeth over wrongfully after the determination of his interest, 
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and holds by the laches of the landlord. See Kent’s Coms. vol. 4, 
116. A tenant or lessee for years, is one who holds under a contract 
for the possession and profits of land for a determinate period, with a 
recompence of rent. 

The affidavit for the complainant in this case, alleges: 1st. The 
demise to Ist May, 1850. 2d. The possession thereafter by Sarah H. 
Woodruff, the tenant. 3d. The possession of her and the other de- 
fendants (parenthetically averred tobe by collusion between them and 
her and each other) as ¢enants at sufferance, from May Ist, to 3d Janu- 
ary, 1853, and 4th. That the defendants still hold over and continue 
in possession after the expiration of the term, without the permission 
of the landlord. 

The term then expired on May 1st, 1850, and for the two years next 
succeeding, the character of the tenancy under which Sarah H. Wood- 
ruff holds, is notstated. It is true, in cases where a tenant holds over 
after the expiration of a term, the landlord has an option as to the 
character in which he may regard the tenant, for the purpose of the 
statute in question. Not, however, for the purpose of these proceed- 
ings as tenants at sufferance, for that implies an acquiesence (11 Wend., 
616) a quasi sanction, but either as trespassers or as tenants from year 
to year ; this privilege of election should be used within a reasonable 
time, for if a tenant is allowed by the landlord, without objection, to 
enter on the possession of a new year, that is a tacit renovation of the 
contract for another year, (Kent, vol. 4, 112; 4 Wend., 327,) and if a 
tenant holds over, by consent given, expressly or constructively after the 
determination of a lease for years, it is evidence of a new contract 
and construed to be a tenancy from year to year (Ib.). 

It cannot be that he should leave the tenant in possession without 
objection, and submit, in silent acquiescence, for two successive terms, 
each as long as the term of the demise; if he does, the inference is 
plain that he has determined the character of the holding to be a 
tenancy from year to year, and that the tenant held over by his implied 
assent (1 Denio, 115 ; 11 Wend., 616). 

In the city of New-York, agreements for the occupation of lands 
which shall not specify particularly the duration of the occupation, 
shall be deemed valid until the first day of May next after the pos- 
session under such agreement shall terminate (R. L. vol. 1, p., 136, 2d 
Edition). 

For the two years succeeding the termination of the lease in this 
case by Sarah H. Woodruff, she appears to have held without any ob- 
jection apparent from the affidavit, except what may be inferred from 
the allegation at the close of it, that the defendants “still hold over 
and continue in possession after the expiration of thew term, without 
the permission of their landlord.” Whatterm? No term as to them 
is stated ; the only term for which the premises appear to have been 
demised was fer term; and if this allegation meant to apply to her 
term, then, from what time after its expiration did she hold over or 
they hold over, for herein the affidavit is inexplicit ; there is no aver- 
ment that she held over for those two years preceding May 1, 1852, 
contumeliously without his permission, and the inference would seem, 
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from the context, that she had his acquiescence to so doing, and that 
his silence and non-action during this period was a tacit sanction of 
her occupation. 

The allegation that from May 1, 1852 until 3d January, 1853, all 
the defendants have been in possession of the premises as tenants at 
sufferance, is, when taken in connection with the facts of the affida- 
vit, evidently an inference from the facts, and not meant to be asserted 
as a fact otherwise ; it is the character assigned by the complainant to 
the defendants in their relationship to him, resulting from the circum- 
stances. And it may be well to examine if the facts put forth in the 
affidavit, verify or disprove this allegation. In connection with it, is 
alleged the fact, that the other defendants have come into possession 
under and by collusion with Sarah H. Woodruff, and with each other. 
Is this sufficient to charge them as tenants by sufferance holding over 
after their term has expired? they had no term; nor any part of any 
term; they are not alleged to be sub-tenants. Are there any of the 
elements of the character of tenants by sufferance applicable to them? 
It is true that in case premises are vacated by the tenant or lessee, 
and another takes possession, the latter is regarded as the substitute 
of the tenant (Howard v. Ellis, 3 Sandford); but such is not the 
case here: who is the tenant, in fact, other than Sarah H. Woodruff? 

Supposing the defendants to be tenants at sufferance—are they then 
of that character as the statute contemplates for this remedy? A 
month’s notice by law must be given to quit (see R.S., vol. 1, p. 737); 
but must not this notice designate the Ist of May next succeeding, as 
the time for removal? For though it be true that a tenancy at suf- 
ferance, is created by a wrongful holding over, and by the lees (neg- 
lugence) of the landlord, in not objecting within a reasonable time, yet 
once so created, it would seem to become a lawful tenancy, determin- 
able as is a tenancy at will by the notice above mentioned: And is 
it not by the laches of the landlord when so created, rather to be 
regarded as a tenancy by tacit agreement, to be determined when it 
is of lands in the City of New-York, as ceasing on the Ist of May, 
succeeding the beginning of the occupation. 

The intent of the statute under which the remedy in this case is 
descried, appears to be, that in this proceeding the defendant is 
regarded as a species of trespasser, holding possession of property 
without lawful right, against the desire of the landlord, and not enti- 
tled to the consideration of a tenant, and in this light it may be well, 
if the proceedings be otherwise well founded, to include all who aid 
or abet, whether as sub-tenants or otherwise, such unlawful proceed- 
ings, as co-defendants (11 Wendell, 616): The statute provides that 
under the warrant of possession, “any éenant at will or at sufferance, 
or for part of a year, or for years, or wnder-tenants or their legal — 
sentatives, may be removed ” (vol. 2, 422), and the landlord shall be 
put in possession. The remedy is meant to remove all persons in 
possession under such wrongful holding over. 

In this case, however, the facts stated in the affidavit are not suffi- 
cient, I think, to establish the position that the defendants, or any of 
them, are tenants by sufferance, nor sufficient to establish the fact that 
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they are within the intent of the statute holding over after the expi- 
ration of the term for which the premises were demised, without the 
rmission of the landlord ; but that the tenant, Sarah H. Woodroff, 
y fair construction (in the absence of sufficient averments to the con- 
trary) is to be presumed to be with the implied assent of the landlord, 
tenant from year to year, her yearly term expiring on the Ist day of 
May in each year. 
he application to read the affidavit adverse to the complaint, inas- 
much as opposing affidavits cannot under the statute be received, is 
clearly inadmissible as well as unnecessary. 

I come to the conclusion that the affidavit on which the proceedings 
to recover the possession of the premises under the provision in the 
Revised Statutes, referred to for that purpose, in its facts is not validly 
sufficient to give me lawful jurisdiction of the case. 








N. D. Supreme Court. 
Before Mr. Justice ROOSEVELT. 


Jonny Warrin against Louis Strutter, Joun D. Russ, Curistopner Y. 
Wempte, Cuartrs D. Ruopss, (Apminisrrator &c., or F. 
B. Raopes, DECEASED), AND Rosaui Feticrrz Raopes. 
January Special Term, 1853. 


The complaint sought to set aside a deed of separation and settlement made on a mar- 
ried woman, on the ground that the settlor, at the time he made the settlement, was 
insolvent and that the settlement was made to cheat and defraud creditors. The trus- 
tees, in their answer, denied the allegations of the complaint, and alleged that the 
property settled was the wife’s separate estate; in addition to which, they set forth 
as follows: “That prior to the settlement being made, as they (the trustees) are informed 
“‘and believe, the said Felicite prepared a bill in the Court of Chancery, the con- 
‘tents of which the defendants pray may be taken as part of their answer; and the 
‘said bill, as defendants are informed and believe, contained an accurate statement 
“of facts, and, among other things, stated and set forth her grievances and her claim 
“to a large sum of money in her own right, free from any claim of her husband; 
*‘ and in her bill she stated in substance, and defendants on information and belief aver 
**the facts to be true that she was a native of Normandy,” d&c. The answer then recites 
the bill of complaint running 45 folios. 

A motion was male to strike out that portion of the answer which recited the bill of 
complaint on the ground of irrelevancy, which was denied without costs. 


The object of this suit was to set aside a post-nuptial settlement 
made by Francis B. Rhodes on his wife, the defendant, Rosalie 
Felicite Marie Rhodes. 

The complaint alleged that in April, 1845, said Rhodes was pos- 
sessed of certain personal property, a bond and mortgage of real 
estate and some household furniture of considerable value. That cer- 
tain differences having arisen between said Rhodes and his wife, a 
deed of separation was made and executed bearing date the 2d of 
May, 1845, whereby the said property was assigned to the defendants, 
Struller, Russ, and Wemple, upon trust, to realize a sufficient sum the 
interest of which would produce 2000 francs per annum, and to pay 
same to her, &c., &c. 
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The complaint also alleged that no part of such assigned property 
was the separate property of the wifeof said Rhodes, but was the 
absolute property of said Rhodes at the time of the transfer, and that, 
at the time of such transfer, said Rhodes was in insolvent circumstan- 
ces and unable to pay his creditors, and that such transfer was made 
and done collusively and fraudulently and with a view to cheat and 
defraud his creditors. 

The defendants, the trustees, in their answer put in issue all the 
material allegations of the complaint and alleged that the property set 
in question was the separate property of the wife of said Rhodes and 
that the same was assigned to them (the trustees) for her separate 
use ; the answer then set forth as follows : 

“That, as these defendants are informed and believe, the said 
Francis B. Rhodes being about to take measures to endeavor to de- 
prive the said Felicite of her property, she, by the advice of counsel, 
prepared a bill in the Court of Chancery, the contents of which bill 
the defendants pray may be taken as part of this their answer; and 
the said bill, as the defendants are informed and believe, contained an 
accurate statement of facts, and among other things stated and set 
forth her grievances and her claim to a large sum of money as her 
own and to which she claimed to be entitled in her own right, free 
from any claim of her husband. 

The answer then proceeds to recite the allegations of the bill (some 
forty-five folios) and, among others, the following : 

“‘ The said Felicite further set forth in her said bill, that after her 
said marriage she discovered that both the said Ralph B. Rhodes and 
Francis B. Rhodes were given to loose and immoral dissipation; that 
they were habitually extravagant, neglective and inattentive to their 
business. That the affairs of their firm at Paris often became involved 
in difficulty and pressed for money to meet their engagements, and 
that the habits aforesaid of both the parties were incompatible with 
their duties and such as to render them unfit for their position. 

“That the said Francis B. Rhodes, in his moments of reflection 
when with the said Felicite, often acknowledged such to be the truth 
and expressed his regret and sorrow to her that it was so, and his 
anxiety to alter his conduct, and solicited the aid of the said Felicite 
to extricate him and his said firm from difficulties. 

“That the said Felicite, believing that the improper errors and 
conduct of her said husband proceeded from infirmity of mind more 
than from real depravity, and that it was necessary and was her duty 
so to do, exercised and applied her utmost care, influence, energies 
and exertions to reclaim her said husband,” &c., &c. 

Motion was made to strike out that portion of the answer which 
recites the bill of complaint, as irrelevant. 

M. 8. Bidwell and Samuel Owen for the plaintiff. 

P. Y. Cutler for the defendants. ; 

Roosrvett J.—The object of this action is to set aside as fraudulent 
against creditors, a deed of separation and settlement made by a hus- 
band after marriage appropriating certain property for the support and 
maintenance of his wife. 
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In the answer of the wife’s trustees, they not only deny all fraud 
but set forth affirmatively the circumstances under which the deed 
was executed, and among them the contemplated and threatened filing 
of a bill by her against him to compel him to do in substance what 
was effected by the deed. 

A copy of the bill, as actually prepared, is inserted in the answer 
and its contents are averred to be true. 

The plaintiff insists that all that part of the answer is irrelevant and 
ought to be stricken out with costs, and the question is what now are 
the rules of pleading in Equity Suits. 

By the last amendment of the code (§ 140) “ all the forms of plead- 
ing heretofore existing are abolished.” What then, for the future, is 
to be try test by which the sufficiency of an answer is to be deter- 
mined ? 

Section 149, so far as respects the present point, provides that the 
answer of the defendant must contain a statement of any new matter 
constituting a defence or counter claim in ordinary and concise lan- 
guage, without repetition. 

Is this answer, then, expressed in concise language? No man 
reading it can say that it is. Even the defendant’s counsel seems 
impliedly to admit that it may be a little too wordily expressed. But 
how is a fault in that respect to be corrected? Irrelevant or redundant 
matter, says the code, (§ 160), may be stricken out on motion. 

Redundant words, however, are generally the reverse of redundant 
matter. Unless, therefore, redundant matter be embraced in the re- 
dundant words, there seems no mode of enforcing the conciseness 
required by the code. 

ut, in the present case, it is contended, there is not only great 
prolicity of language, but the matter itself, (the former bill of com- 
plaint in the old Court of Chancery), is wholly irrelevant. 

To determine this question we must bear in mind what is the issue 
between the parties. On the one side it is alleged that the deed was 
voluntary, without consideration, and intended to defraud creditors ; 
on the other, that it was bona fide to satisfy an equitable if not legal 
claim of the wife, and made under the compulsory influence of a ju- 
dicial proceeding. 

Is not the fact of such proceeding and its precise character an ele- 
ment in the question of fraud? Or rather, for that is the proper form 
of the inquiry, is it affirmatively clear and palpable that the circum- 
stance of such threatened proceeding, assuming it to have originated 
in earnestness and good faith, can, in no event and under no aspect of 
the proofs, have any bearing on the question, or affect the result ? 

y mind is not sufficiently clear to enable me to decide, in this 
state of the cause that it may not. 

I feel a strong inclination, as far as practicable, to abridge these 

leadings ; but to grant the motion to strike out in toto the matter ob- 
— to, might, I fear, deprive the party of a material portion of the 
efence. 

I am constrained, therefore, with some reluctance, to deny the mo- 
tion, hut without costs. 


























